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KX ERPABEERR - R, R—AFENRAN T E. SR, 5
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AEEEXNN. BRENOSARBTHEREE - R EMER
B BEAKTERRNEY, DERNARXMBRRAN, BEAA
MER, URREMFR (L MHRRF)WBORER, $F. LR
Rt A AR RO R, 1A RO T BUR AR BORTBh. BB XLEH
WEOAFBOR HERFEN LT3, ARNBRRBERT

@ Kinney, Eleanor D., Brian Alexander Clark, “Provisions for Health and Health
Care in the Constitutions of the Countries of the World”, Cornell Intl. J., Vol. 37, No.
2, 2004, pp.315-355.

196



" RRA ARG BN FUERRER
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EROAKRAHTERERN, ERERAABE S ANNEZRZ
RETEEMRR, EFEELEN. INRRATURERR LA,
HEKIMA— MR LEREZE
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SREHEMERBENSREA, Eh MR SHRE
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BRIEFESHENENE, TREEAIXHE, EREFARXR
P HEEE-RANSRE RS EXHE NERDEHRARE
MRR FAABWRBRENOARRER A & B (right to
health) @ _{& F {7 37 # (right to health protection) @ {8 & # B

@ Him.V. A. Leary, “Implications of a Right to Health”, in K. E. Mahoney and
P. Mahoney, eds., Human Rights in the Twenty-first Century, Boston: Martinus Nijhoff
Publishers, 1993, pp. 481 - 493; P. A. Molinan, “The Right to Health; From the
Solemnity of Declarations to the Challenges of Practice”, International Digest of Health
Legislation , Vol.49, No. 1, 1998, pp.41-60, ZBXSENXHE B H At Bix4
ARiE,

Q@ W (ERHELERIE 11 £,
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(right to health care) @ {& FEAY F] (health rights) @, %%,

XL R ARE, B T AR R B A ROk B S — T
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B AU E D — AR MRS, Bk, EX EHRE, R
HRESWREICMELER PO ELSE W, i, XEREREH L
AT X R A, DA i FRASURE 2 3R 15 48 BRI AR (a right to be
health) , B EBZHRET NN RRRGER LB T L@
FEN— RN . F & B 7% (Hendriks ) X @ BEAL 0 22 2 5L
EEE R IZ , il @RI (LR R AR FHAF , Tt LR KRG &
MBEEMKAK BYNEERE FRDEMPL PEE TS E
R BAMREH"HRH O A, REARHEERMEH
RENE R, FIUHT (Toebes) I, BEN A RIBRBRENN
F,HERBAEXBEN —IEN.© 5K (Roemer) U HH #%
BN, MRERENEERRB TR, BRK
B .®

BREXEENFEEN LB, 28 ERNREL TS,
BRURENEFNEAREER LRFEURENSREFEEZ T

@ i, R. Roemer, “The Right to Health Care: Gains and Gaps”, American
Journal of Public Health, Vol.78, No. 3, 1993, pp.241-247.

@ SHMmEHEAL. EBEANOEENENRE. £ 1 K. Tomalevski,
“Health Rights”, in A. Eide et al., Economic, Social and Cultural Rights: A Textbook ,
Boston: Martinus Nijhoff Publishers, 1995, pp.125-143,

@ A. Hendriks, “The Right to Health in National and International Jurisprudence”,
European Journal of Health Law , Vol.5, No. 4, pp.390-391. % DU th B BN VX B E
MHBEA, H NI BRIUEEBRTSERKALNME, SN B. Toebes, The
Right to Health as @ Human Right in International Law, Antwerp: Intersentia Publishers,
1999, p. 16,

@ B. B (REKD, 8 A XESR: (SF HLMSUEBFRHEY, @A
R AR ,2004 5,8 141 T,

® R. Roemer, “The Right to Health Care”, in H. L. Fuenzalida-Puelma & S. S.
Connor, eds., The Right to Health in Americas, Washington DC: Pan-American Health
Organization, 1989, pp.17-23.
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XMREPRERREENS ANZANXRE I—REEEL
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REIAREE O SRR B AR B A0 AT 4 B 7E SRR A R LR
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HEF LI ARUER S8 R . (2 R IR LR — /B iy 7 H ) AL AT
WL, ERAFDENLRESRAN X —BIR AR XINE
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HE— I AR, IR B ATRER AR @BERXN — BB
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REAKEZHRNTERELE X

MHTEX TR ENER P TSR, ATEE LR, — & AT
WHBEAEFANTHNERAME. — 1T BRRERXTRER
B, AERTATEGRE, AN ERS“BENELMREA
HUREX, YR, ZIHNBEEFE  KRFERRRENSH AR

O Hlm,1993 SEay 4 th AE R AN S WU 2 (R E S T E D R X
HBARME KM, United Nations, Vienna Declaration and Programme of Action, UN doc.
A/ CINF. 157/23, 12 July, 1993, Part I, para. 5.
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XTRENNEEMZOAEORE, TREAEFEFY,
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DA B X b o< BR BT A4 HH SR B D AR 1

FEEFRETNLAREERRRSOBE WS, X HE R
HfcMEFEFEH#TTHARNAEZ RHEEXEHEARER
REFEFBENER. INRESHMBRE X H,BF HE
#URBERERROIE. ARNEFNEREEERNERNRA

® WHO, Global Strategy for Health for All by the Year 2000, chap.3, para. 1,
1981.

@ WHO, Primary Health Care: Report of the International Conference on Primary
Health Care, Sept, 1981.
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HRIERENERARAKAS , RIEF DAEAHR 1946 F£7 A 22
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M EF Rt FGTAEX " E, EFFANERT SIS RAF
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(1948 £F 12 A 10 H B8 B E N i & S F A 80— 3B
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WA ERRL£) B, (B K #¥48),2010 £ 4 4]
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BAERENREAREYEFONA, OHFAFRSEEETH
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BRER=AEENERI BN RCENAEIOR h—&
EEALOMIH , WEHEN N RXP N RESER T HE, L,
(HER X AL — I R A 29) (1979 ) 58 12 & (LERM 2
£)(1989 )5 24 XM EHFREBNORBEFITENE 14 5—
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{2 AR — R ABUR AR B AT EE

BAEFENLRER LEBENNEXFEEEMENS
Wi, EeRIEGFEE LNTERAAAE  ERACEFEFTH
HIRBENAEAREAN, IR—NHELENLRESE M
H#E. R DEHARELRBENEXAAR L G, E—F EEFE
WEBRNZEERIMTEN DA AR, BT ERBN
BEOEAREFHER".C EH R TEAARE , BENGER
BERN . TEZ AEGENMHAREYNILREBRS. ARE
b BRI RGERBENNAANXREE . ARBEANE
HECKHREMS K(BIMENEETRF), HEFAREA TS
(BImA ZERMEEEBRRTARE) ;N NGEENEER
MREREHHE EEMNANAHENEIREMERRARZRE
HKFQ BRAE AL (R FEATH & 89 52 A R B ABUR
WER, S DTAFAEY K, REEANBSBLT RBW -
BRBING BB A ERE AN AR EOARA, A R%
ERRBUS LD ARIHARRLEAZNERIERS,BR, €

O HPZEL2ERERAGHHERIAATEGTRZIINBROERMLE
R AR "

@ World Health Organization, “The Right to Health”, 2007, Http:// www. who.
int/ mediacentre/ factsheets/ £s323_en. pdf, Accessed on Sep 28, 2016.

Q@ HAIEALEMY, . http:// www. who. int/ mediacentre/ factsheets/ 5323/ zh/ ,
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B BRBUNE R TGN B PSC R BTG ANBE TTRERE
FHEERINIDAERBEEMTH U ORI, B & RS
BIMERRY - T4, EH 2006 FAKSEEANZERSBTHNE
EREH, W @R ABUSESEH T HEE X iR MR
AERIMBEEMNE N : — N HHN GERREBEFTEME
KEMDEHE HPABEIMFTAEARBRIERBNERYELX
REHEK."®

(=) EAEHE LR

HEHXMERE® L, A4 AE B 188 R E N A
XK ER. BX LR —AMRBFFR(E - EFRESVUE
Fho XAE 1988 FEF I R(EMAA LXK TF L5 AL LSfik
ARV EB) MR LABRTR@ENNABRRER S5 ANY
KE UABRERRPEBENNFZAE AARH @B, X
EEREKFRSE BRSO RIFRS  IRBRENIT
i, & S 2 E R BIE R DA H A S, H 4551 R B R EUSE LR
R X A A .~

—BEFTRELEREPITERRERE N —TAB KM
REBARAEXRAAFTE Y27 HILEEFRBLIBRE
MEANANH  BE2HERXRRAETHENXFRTFE. 1917
ERN(RBETFREI(003 EFHBOFERANR@RBER P
(right to health protection) ,1991 EN(F LR W R E)F A&
FEGREEAL” (right to health care) , B 11 & S B8 L (T B 3E
EYERT"BERIS R MEKB” (right to health protection and

@ WHO, 25 Questions & Answers on Health & Human Rights , Health & Human Rights
Publication Series Issue No.1, July, 2002, Geneva: World Health Organization, p.9.

QO BEESKRHSBR: (AAGREZEGRESLERABEKIREARTY -
FRAOKRE) BRI RSB E/CN.4/2006/48,2006 4E 3 A3 H,
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care) X — & . QO BRI EMZERMRF X TRENT EK
ME, BRTE 1987 EFRTR(PFEARANER EZBU) B, BE
SRUTEGRENLOBE. ZRRIBNE 8 FRE: 2
REFEGRENER BENEXELREREFE MY
HAUH, XEWFS YN P ETAR R BRI B, B EFF K
MEBIEEEFSHNRE, R E N — BT AL
ERARBRIERBHANLEMBERNOIEERROERE, AL, &8
FOBCHR R AT B f A OR R ol R 37 75 T RO A AU ] o B 38 72 i R AR
MAMYFESNEE, W REAERET R BREN, ERAEERK
EARNBER. 2, AP -1 ERNREET  REER
REFRNSANHXR, AREBRNEERNRERSRAER
MENEE LR AUR—-EFEEBANSIE, EX H MK
BE5T 3 AT 7= A AL R, SR E U 808 1 SR, DA St
EMETREMANNKE, HBTHBUSHERS SMBGT
BRERY, B TER—EXEREREA L FBER R,
M bR B e ZE B AT LAE B, AR 448 1 BE SR Sk R {2
FALERRE ENTEHEERTERNTH. XR—AIRE
BRENAR. IHARREERHSNBRIBEENBHRTE
BRAFNAREXSEAR S, MERKE, BRI b M8 E bR &
BERMIE—HE , ANALE B B ] BE ROV 0 208 i 3 M B 9 UG
BEFAREEAMALE.Q B2, Bt PRENS ANZ
RHRZBAOBE LR, LRSBHEERESWE RO &
MBESKBEAARNAENEERERRBEUTE,E 18R

@® Eleanor D. Kinney, Brian A. Clark, “Provisions for Health and Health Care in
the Constitutions of the Countries of the World”, Cornell Intl. J., No. 37, 2004,
pp.315-355.

@ EKimyHMCarkH_BEH#FEERENAUIFLAA R LEFRT
VIMEREEMETRBEMSK K., Eleanor D. Kinney, Brian A. Clark, “Provisions

for Health and Health Care in the Constitutions of the Countries of the World”.
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M FAT AR S HOES . ENRBRELARDEERE
B (Mann) fTR B E M “HNEAENE EE5MBEHIHEPH
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X FgEH "D

FIAER  BEICESCR  #MEAXE  EERER
% BRI IR RN

Sl OIEAE k7 111

H1 KA E R MR

B EIR: E. D. Kinney, “The International Human Right to Health:
What Does This Mecans for Our Nation and World?” Indiana Law Review ,
Vol. 34, 2001, p.1465.

(2) HIERRAERN. FELORE

f RS AR SR, B & L, & B R A% 7 SRR v JE 4 AL
SMAERANXRUNEYE FBEBREN,

R ANAFEROATS B, ERE, £HMARERA
&V R EBANE ST ADABELT AR X—H#
o XTFANMMAANEFLALHBREANI S 9K MBER
FUAREH HENMERFIXRRE HERARZTZNT
—RIIABHER , BRXWABANERE R BE TR KA,
JLEMEAXKBESAOREZEDEX. ARSEEZEIEER

() J. M. Mann, “Health and Human Rights: If Not Now, When?" Health and
Human Rights, Vol.2, No.3, 1997, pp.113-120.
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B EEREXEFFENNH . eRE5EMAREDHEX, 55
HEM M ARUER . BFEAR AEE A [FFEME S T 80|
EHRMRA . B—FH,BRUE—-—FMEXARL, FMBEERA
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MER I, A A AE S Rt TRANER O
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@ R. Jirgens, J. Cohen, “Human Rights and HI V/ AIDS: Now More than Ever”,
New York: Open Society Institute’s Law and Health Initiative, 2007, p.7.

@ C. Scott, “The Interdependence and Permeability of Human Rights Norms:
Towards a Partial Fusion of the International Covenants on Human Rights”, Osgoode Hall
Law Journal, Vol.27, No. 4, 1989, pp.769-878.

Q HLE: (ARFEENBBERM), BEHRTE, 2001 £, 8292 1,

@ HEOERTEXRAR. TERRTRE: (EFEHL), KEF, BRBIK
3,199 F, 8 12 TG R M (BRMNER), BB WM RAE, 2006 4,58 351—354 W,

® S. Gruskin, L. Ferguson, D. O. Bogecho, “Beyond the Number: Using Rights-
based Perspectives to Enhance Antiretroviral Treatment Scale-up”, AIDS, Vol. 21, 2007,
p.18.
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BORRNARBRERESARABENN - LEE
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@ S. Gruskin, L. Ferguson, D. O. Bogecho, “Beyond the Number; Using Rights-
based Perspectives to Enhance Antiretroviral Treatment Scale-up”.

® L. O. Gostin, Z. Lazzrini, Human Rights and Public Health in the AIDS
Pandemic, Oxford: Oxford University Press, 1997; J. Csete, “Missed Opportunitics:
Human Rights and the Politics of HIV/ AIDS", Development, Vol.47, No. 2, 2004, pp.
83-90.
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@ S. Burris, Z. Lazzarini, L. O. Gostin, “Taking Rights Seriously in Health”,
Journal of Law, Medicine & Ethics, Vol.30, No. 4, pp.490-491.
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Positive Public Policy and the Protecting of Right to
Health: A New Agenda and A New Framework

Abstract: Although there are many controversies about the conception of
right to health, to establish the right to health as fundamental human rights
and to upgrade it as a new agenda of human rights governance has becoming
a new tendency worldwide. We discussed the approach of improving and
protecting of the right to health from the perspective of positive public
policy. In fact, the obtaining and realizing of human rights are depending
on positive policies and positive actions taken by countries. Therefore, we
defined the implication of right to health, and raised four dimensions for
analyzing and explaining positive public policy which are state obligations,
right-based approach, eliminating obstacles, and collaborative governance.
This new framework aiming to analyze the facilitating of the realization of
right to health via positive public policy could interpret the practical logic of
the human rights governance soundly, which matches the human rights
value and development direction of Healthy China strategy greatly.

Keywords: right to health, human rights, positive public policy
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